On review, Mooney contends that the judge erred In concluding that
illegal discrimination had not occurred.    He argues first  that  the judge
erred in determining that his complaints to the operator concerning the
alleged filing of false accident reports were not protected because
Mooney's motive for complaining was monetary.    He maintains  that he was
injured in an accident occurring at Sohio!s mine;  the Act requires
accurate reporting of such accidents;   In his view Sohio did not accurately
describe the accident in its reports; this alleged inaccurate reporting
constitutes a violation of the Act;   and,   therefore,  his  complaints
concerning this alleged violation were protected regardless of ,his
personal motivation for making the complaints.    Mooney's  second argument
is that the operator improperly determined that he had violated the
company's time and attendance requirements,  and,   therefore,   that he was
"unjustly terminated."    Mooney submits that under proper application of
company attendance policies no cause for termination was present.

Although we agree with the administrative law judge's ultimate
conclusion,  we find it necessary to.modify in certain aspects the rationale
he utilized to support his conclusion.

In order to establish a prima facie case of discrimination under
section 105(c)  of the Mine Act,  a complainant bears the burden of pro-
duction and proof to show (1)   that he engaged in protected activity and
(2) that an adverse action against him was motivated  In any part
by the protected activity.    Secretary on behalf of Pasula v.   Consolidation
Coal Co.,  2 FMSHRC 2786 .(October 1980),  rev'd on other grounds sub nom.    ,
Consolidation Coal Co.  v. Marshall,   663 F.2d 1211  (3d  Cir.   1981),   and
Secretary on behalf of Robinette v.   United Castle Coal Co. ,   3 FMSHRC 803
(April 1981).  In order to rebut a prima facie case,  an operator must
show either that no protected activity occurred or that   the adverse
action was in no part motivated by protected activity.     If an operator
cannot rebut the prima  facie case in this manner,   it may nevertheless
affirmatively defend by proving that  (1)   it was also motivated by  the
miner's unprotected activities,  and  (2)  that it would have taken the
adverse action in any event for the unprotected activities alone.     The
operator bears a burden of proof with regard to the affirmative defense.
Haro v. Magma Copper Co.,  4 FMSHRC 1935,   1937   (November  1982).     The
ultimate burden of persuasion that illegal discrimination has occurred
does not shift  from the complainant.     Secretary on behalf of Kobinette v.
United Castle Coal Co.,   3 FMSHRC at 818 n.   20.     The Supreme  Court  recently
approved the National Labor Relations Board's virtually  identical analysis
for discrimination cases arising under the National Labor Relations Act.
M.RB v. Transportation Management Corp..   76 L.Ed.   2d  667   (1983).     See also
Boich v. .FMSHRC, 719 F.2d 194   (6th Cir.  1983) (approving   the  Commission"^
Pasula-Robinette test).

The judge's decision is unclear as  to whether he concluded  that Mooney
established a prima  facie case of unlawful discrimination.     At  the hearing,
at the close of Mooney's presentation oE his case-in-chief,   the judge
denied Sohio's  motion to dismiss stating:     "I  feel  that   the complainant
has made a prima facie case and  that its  [sic]   up  to  respondent   to rebut
this."    Trt  107.     In his  final written decision,  however,  he  found  that
Mooney had not established a prima  facie case   (4  FMSHRC at 446) while
also concluding that Sohio had "successfully defended."     4  FMSHUC at
445.
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